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Introduction
When 5000 signatures promulgated a presidential decree from Karzai to release Gulnaz, 
women's organizations were shocked at the generous options that given to Gulnaz by 
justice officials: either remain in prison or marry her rapist. The choices presented were 
shamelessly justified and draped with sympathy that in a country like Afghanistan, those 
were Gulnaz's best options. The crime of rape, is one that remains under-reported and 
often when reported, wrongly conflated with zina (illicit intercourse). The government's 
'generous pardon' came just before the Bonn Conference, as more questions arise to 
women's rights in Afghanistan's future political agenda.

KEY POINTS
Under Afghan law and Islamic jurisprudence:
1. An innocent cannot be pardoned from a crime not committed.

2. A victim of rape is not a criminal. Wrongful conviction and imprisonment of zina is 
a punishable criminal offense. 

3. Persons involved in accusing Gulnaz of zina without the requisite evidences should 
be tried for the offence of wrongful accusation.

4. Marriage between rapist and survivor can constitute a criminal offense of forced 
marriage.

5. With regards to legitimizing Gulnaz's daughter through marriage with her rapist, it 
must first be honored that in Islam, illegitimacy is no basis for discrimination 
against children born out of wedlock. Under Islamic law, the State has the 
responsibility to uphold this and protect illegitimate children. 
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Hazrat Aisha narrated: “The Prophet (pbuh) said ‘Shield Muslims from Hudud as much as you 
can, if a person has a way let them go, for it is better for a judge to make a mistake in dismissing 
charges than in applying the punishment on an innocent.’ 

The following brief aims to:

1. Establish the key points made above through an analysis of legal provisions protecting 
the rights of women and survivors of rape, under Afghan law and Islamic 
jurisprudence.

2.  Equip legal advocacy efforts on the issue of rape and zina. 
3.  Contribute to legal documentation of women's rights abuses in Afghanistan.

A. An innocent cannot be pardoned from a crime not committed. Gulnaz's 
conviction and imprisonment of zina was crime under Afghan and Islamic law. 
The Afghan government's pardon and decree to release Gulnaz displays an 
acknowledgement of a prior criminal behaviour, that did not exist. When 21yr old Gulnaz 
was tied up and raped by her cousin's husband, one begs to ask of what criminal offense 
she partook in? By what provision of law was her conduct a crime? 
A victim of rape is not a criminal

Zina is an offence of illicit sexual intercourse by two consensual adults. The Afghan Penal 
Code 1976 (APC) and Shariah provides that a demonstration of non-consent absolves the 
respective party from criminal liability. Where non-consent is established, the act of zina 
moves from a crime of immorality (involving two parties) to a crime of violation against 
bodily and sexual autonomy (involving one party against the other). Gulnaz should not 
have been convicted of zina, a crime that under strict prescriptions requires a proof of four 
witnesses to the act of penetration or willful confession by the accused of consensual 
sexual intercourse, one retractable at any time including during the execution of 
punishment. Though the APC allows for lesser evidences as proof of zina, Gulnaz's 
defence and plea of rape should have immediately absolved her from criminal liability. 
That defence or plea would have established non-consent. It would have negatived the 
requisite mental element (intention to commit zina) defined under Article 34 and 35, and 
the element of free will under Article 65 of the  APC.

There is growing advocacy and body of knowledge suggesting that the prosecution of 
zina on lesser evidences runs contrary to Quranic law. Mr Manawi, former Vice President 
of the Administration of the Supreme Court of Afghanistan argued that state legislation of 
zina ta'zir (discretionary zina, Art 426 of the APC) is contrary to the provisions of the 
Qu'ran, stating that, the Qu'ran specifically instructed nothing short of four witnesses to 
the crime and that lesser evidences will carry the charge of qazf (false accusation of zina). 

Prophet’s reluctance to convict anyone of zina

Moreover, it is recommended judicial practice to create or find doubt (shubha) in zina 
cases. During the Prophet's (pbuh) reign, the only time cases were prosecuted and 
punished for zina was when there had been an insistent and repeated confession by the 
adulterer, without a withdrawal of confession at any stage of the proceedings and 
punishment. We see reluctance to punish one for zina in Hazrat Aisha's (pbuh) narration.
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Gulnaz's case is one of many judicial errors, as grave as it is systematic. Afghanistan 
struggles to establish rule of law, crucial to its future security and the protection of its 
people's human rights. Yet instead of careful consideration of the law, we see deliberate 
omission by those entrusted to ensure justice, especially essential to the lowest wrung of 
society.

Pakistan’s Women’s Commission and Senior Judiciary condemns zina prosecutions.

The same concerns in Pakistan led to the National Commission on the Status of Women, a 
statutory entity, to recommend the repeal of the Hudood Ordinance, enacted by Zia-ul-haq 
in 1979 for its legal defects and asymmetric application. Zina charges were more common 
amongst women than were men. Accusations were mostly hurled by ex-husbands and 
families as a method of avenging women who questioned their authority and acted 'out of 
line'. Many divorced women who re-married but failed to register their divorce or 
subsequent marriage were later accused of zina by jealous ex-husbands. In addition, 
women who reported rape were automatically imprisoned for zina and prisons were flooded 
with women charged with immoral crimes. 

Federal Courts of Pakistan, comprising of its most senior judiciary, warned lower courts and 
the public of zina prosecutions against women. In a 2002 case, Zafran Bibi was raped by 
her brother-in-law and became pregnant as a result of it. She was convicted of zina by the 
lower courts and was ordered to be stoned to death. The Federal Shariah Court (FSC) later 
repealed this decision and acquitted Zafran Bibi. What became a landmark judgement, the 
FSC stressed that a case of rape should not have to be considered for probable zina and a 
victim of rape should not be punished for it. In another case, Abdul Qayum, the FSC 
expressed its abhorrence, stating:

“The prosecution agencies before putting people on trial for offences of Zina on flimsy 
allegations should be mindful of Injunctions of the Holy Quran and the message conveyed 
through the decisions from the early period of Pious Caliphs. The charge of Zina carrying a 
rigorous penalty of rajam or stripes should not be casually brought to court nor publicized. It 
shatters the foundation of a family whose female is accused of such a crime. Human 
weaknesses should rather be overlooked and ignored unless committed at public places 
and become a matter of concern from the society’s point of view. It is most unbecoming of a 
stranger to peep into the house of others and show inquisitiveness for detecting the sins of 
others, who are neither related to him nor he has a public duty to publish and propagate the 
evils of sinners.”

B. Persons involved in accusing Gulnaz of zina without the requisite evidences 
should be tried for the offence of wrongful accusation.

The false accusation of zina against Gulnaz demands that responsible individuals be 
punished for defamation or wrongful accusation, provided under Art 436 and Art 377 of the 
APC respectively. For the numbers of women charged and imprisoned with immoral crimes, 
one would expect that Art 377 (wrongful accusation) be cited more often by the police and 
judicial authorities. 

“The prosecution agencies before putting people on trial for offences of Zina on flimsy allegations should 
be mindful of Injunctions of the Holy Quran and the message conveyed through the decisions from the 
early period of Pious Caliphs. The charge of Zina carrying a rigorous penalty of rajam or stripes should 

not be casually brought to court nor publicized.” Federal Shariat Court, Pakistan
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Perhaps then, it would act as a deterrence against frivolous allegations against women. A 
verse in the Quran reprimands these same tendencies. In response to zealous 
speculations of women's chastity, the Quran established the offence of qazf (wrongful 
accusation), warning those who accused women of zina without the requisite evidences. 
Not surprisingly, as the verse reads, the crime was particularly directed at protecting 
women from these false accusations. 

‘And those who launch a charge against chaste women, and produce not four witnesses to 
support their allegations,- flog them with eighty stripes; and reject their evidence ever after: 
for such men are wicked transgressors;-‘ (24:4) ‘Those who slander chaste women, 
indiscreet but believing, are cursed in this life and in the Hereafter: for them is a grievous 
penalty’ (24:23)

One could question why qazf punishments are not as popular as zina allegations. In an 
Islamic Republic, this dissonance amplifies the evidence of the use of Islam as political 
rhetoric and rarely for the pursuit of justice. Was the Quran not clear?

In cases of grievous and repeated violations of law, we should expect an inquiry into police 
investigations and judicial processes that led to those outcomes. During the life of the 
Prophet, false accusations were punished under the offence of qazf. We call upon the 
Islamic Republic to execute its duty, warranting the investigation and punishment of 
responsible individuals involved in zina accusations, including that which led to Gulnaz's 
wrongful imprisonment. 

In response to zealous speculations of women's chastity, the Quran established the offence of qazf 
(wrongful accusation), warning those who accused women of zina without the requisite evidences. As 
the verse reads, the crime was particularly directed at protecting women from these false accusations. 

A careful consideration of the legality of such proposals must be made to avoid establishing precedents 
that further victimizes rape victims. This raises real concerns especially because the options given were 

presented through legal avenues (presidential decree and judicial inquiry), and draped with moral 
rectitude (“pardon”, “released”, “options given”). 

C. Marriage between rapist and survivor can constitute a criminal offense of forced 
marriage.
The government's response to Gulnaz's case and suggestion to marry her rapist should 
prepare women's organizations in the future, of the types of behaviours or arrangements 
likely to be proposed to a rape survivor after an incident of rape. A careful consideration of 
the legality of such proposals must be made to avoid establishing precedents that further 
victimizes rape victims. This raises real concerns especially because the options given 
were presented through legal avenues (presidential decree and judicial inquiry), and 
draped with moral rectitude (“pardon”, “released”, “options given”). 

A survivor's response to what steps to take next will often be driven by confusion and fear. 
Gulnaz was still in prison when the option to marry her rapist was presented by justice 
officials. In an emergency meeting organized by women's rights activists, supporters 
following her case closely were concerned about the choices that were being offered and 
made in a prison environment where Gulnaz was not given counselling or psyco-social 
support. 
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 Consent to marriage should not be assumed from mere acceptance of an offer of marriage. We should 
question the circumstances and the context in which the 'consent' arises from. Consent is only true 
consent if given “free”, “voluntary”, “informed” and in the absence of all types of coercion, including 
family pressure. 

Gulnaz was afraid and to an extent unaware of her options/non-options and their 
implications to her life and safety. Media coverage subsequent to Karzai's intervention, had 
in some way conveyed to the public some sense of relief that at least she was pardoned 
and presented options. Her initial consent to marriage with her rapist was taken without 
additional critical scrutiny of how that consent came about, what that consent was driven by 
and the implications of it, i.e. the life she would live with her rapist and his avenging family. 

◦! How does a rape survivor consent to marriage with her rapist? A rape survivor 
may 'consent' to marrying her rapist out of a) a fear of being ostracized by her community, 
b) threat of continued imprisonment, and c) pressure from the perpetrators' family, 
government and judicial authorities. Consent arising from circumstances such as these 
must be critically scrutinized. 

◦! When is marriage forced? Art 26 of the Law on Elimination of Violence Against 
Women (EVAW) criminalizes forced engagement and marriage. Consent is an obligatory 
element in an Islamic marriage without which the marriage is rendered forced and thereby, 
invalid. Thus, the legal effect of a marriage can be nullified in the absence of consent from 
one or both parties. The law serves two purposes: one establishing that the consent of both 
parties are required before or during the marriage, and secondly, that a marriage can be 
later rendered invalid upon recognition of non-consent on the part of one or both parties.

!       
◦! What is consent? Subsequent to the petition to release Gulnaz, it was initially 
reported that she had consented to the marriage with her rapist. Consent to marriage should 
not be assumed from mere acceptance of an offer of marriage. We should question the 
circumstances and the context in which the 'consent' arises from. Consent is only true 
consent if given “free”, “voluntary”, “informed” and in the absence of all types of coercion, 
including family pressure.

◦        Consent under duress: Duress is "any unlawful threat or coercion used... to induce 
another to act [or not act] in a manner [they] otherwise would not [or would]." Duress is 
covered under Art 94 and 95 of the Afghan Penal Code. The concept of duress is also 
acknowledged under Islamic law; the legal effect of whatever is obtained under duress is 
nullified immediately. This opinion is consistent with the teachings of the Qu'ran and the 
Sunnah. The following three are prime examples of how Shariah law, if self-executing would 
have responded to Gulnaz's case. 

   a) 'Umar said: A man is not responsible for himself if he is starved, fettered 
        or beaten". 
   b) Shurayh said: "Confinement is duress, a threat is duress, prison is duress,  
        and beating is duress". 
   c) Sha'bi said: "[Subjecting people to] tribulation is [blameworthy] innovation”.

 Consent to marriage should not be assumed from mere acceptance of an offer of marriage. We should 
question the circumstances and the context in which the 'consent' arises from. Consent is only true 
consent if given “free”, “voluntary”, “informed” and in the absence of all types of coercion, including 
family pressure. 
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The element of physical force is not foundational to the crime of forced marriage. 'Force' also entails 
fear, intimidation, societal expectations, extra-judicial repercussions, family pressure, economic 
deprivation and imprisonment.  

Does marriage absolve the rapist's criminal liability? The marriage between rapist and 
survivor should not exempt the rapist from punishment. Art 429 of the Afghan Penal Code 
(and Article 17 of the EVAW Law) criminalizes the violation of female chastity. There is no 
exemption in the current Afghan Penal Code for perpetrators of rape who marry their 
victims. However to avoid the use of marriage as an escape route by the rapist, a review of 
the law should explicitly prohibit the automatic dismissal of rape charges upon marriage, if 
marriage were to occur. 

◦        Physical force is not foundational to forced marriage: The element of physical 
force is not foundational to the crime of forced marriage. 'Force' also entails fear, 
intimidation, societal expectations, extra-judicial repercussions, family pressure, economic 
deprivation and imprisonment.  
◦! Punishment: Under Art 26 of EVAW, persons involved in forced marriage, including 
facilitators, can be sentenced to short-term imprisonment. Article 26 should be interpreted 
as applying to those who register, knowingly witness, or facilitate marriages without partiesʼ 
consent and illegal marriages such as Baad, Badal, and child marriages. 

Strengthening the rape provision under EVAW: An important lesson we can take from a 
drafting perspective is to determine the circumstances in which forced marriages occur, 
including marriage as dispute settlement in rape cases. This specific mischief is not fully 
protected under Article 25 (EVAW) on baad, a criminal offence involving the marriage or 
exchange of girls and women to another as blood price. Thus more explicit provisions is 
required, adding to and further securing the current framework on the offence of rape under 
the current codes. 

D. Illegitimacy is no basis for discrimination against children born out of wedlock. 
Under Islamic law, the State has the responsibility to uphold this and protect 
illegitimate children. 

The concept of illegitimacy in Islam questions the line of paternity (the legal relation 
between father and child) but does not affect the line of maternity. Thus the legal relation 
between mother and child remains and it is from the maternity line where he establishes his 
kinship and attains his rights. Illegitimacy bars the same privilege from the paternal side, so 
to speak. But in no manner is  discrimination permitted on the basis of illegitimacy. There is 
clear saying from the Holy Quran: “Each man shall reap the fruits of his own deeds: no soul 
shall bear another’s burden” [6:164]. Therefore Illegitimate children are not to bear the 
misdeeds of one or both of his/her parents.

A fatwa from King Fahad University declares that “They (illegitimate children) are entitled to 
receive all the rights in a Muslim society as others do. The Muslim community and [the] 
government are responsible to spend on them, raise them and educate them. During the 
caliphate of Umar a person found a foundling (a small child who may be a son of Zina). 
Umar said: ‘Take him with you, if you have the right of his “Wala”(guardianship) and we will 
spend on him. (In another narration) we will bear the expenses of his feeding’.” 


