
Appeal for the release of Jalila and state accountability for arbitrary arrest and detention

In response to the petition to release Jalila Khamis, a humanitarian worker and activist in Sudan. 

Jalila Khamis

Jalila Khamis has been kept in detention with the accusation of having undermined the constitutional system 

of Sudan. She could now face execution. 

The case gives rise to questions regarding the recognition of  specific  rights of  the individual  within the 

Islamic legal framework.

Islamic Law

The  breaches  of  fundamental  rights  that  are  involved  concern  the  right  to  a  fair  trial,  presumption  of 

innocence,  freedom from arbitrary  detention,  and  freedom of  expression.  Other  than  being  part  of  the 

international human rights scheme, it is essential to bear in mind that these rights are also recognized under 

Shari’ah and fiqh.

We are  issuing this  appeal  on the  basis  of  the recognition of  Islamic  Law under  Art  65 of  the Sudan 

Constitution.

“Islamic law and the consensus of the nation, by referendum, Constitution and custom shall be the sources  

of  legislation;  and no legislation in contravention with these fundamentals  shall  be made;  however,  the  

legislation shall be guided by the nation's public opinion, the learned opinion of scholars and thinkers, and  

then by the decision of those in charge of public affairs.”

Preventative Detention

The Sudanese Government has justified the arrest and detention of Jalila on the basis of 'necessity'; truth-

seeking  and  investigation.  However,  Islamic  scholars  have  argued  that  not  only  should  necessity  be 

regarded as an exception, but also that its application should be moderate and should never impair the 

essence of fundamental rights prescribed under the Shariah.1 The liberty of a person is a fundamental right 

under the Shariah: 'He is who has made the earth tractable for you; then go forth in its highlands' Quran  

7:15.  'A person cannot be detained or deprived of his freedom of movement without a legally valid reason.'2 

Thus we are concerned that the detention period prescribed has not been in accordance with the law, and 

1    Awad, A, The Rights of the Accused under Islamic Criminal Procedure, in Bassiouni, M.C., The Islamic Criminal 
Justice System, 1982, Oceana Publication, p. 93-94.



that no reasons have been offered to indicate the conditions giving rise to the order,  duration and necessity, 

in light of the serious infringement of rights concerned.

Umar ibn al-Khattab, the 2nd Caliph ruled “In Islam, no one can be imprisoned without due course of justice.”3

Presumption of innocence

Presumption of innocence is another fundamental principle of Islamic law. It derives from the legal concept of 

istishab, presumption on continuity, according to which a status of things established in the past remains in 

the present and in the future, until the contrary is proven. An accused person will be considered innocent 

until evidence is brought in court to ascertain one's culpability.4 Presumption of innocence in Islam finds also 

further support in the general rule of Islamic evidence which places the burden of proof on the claimant or 

the complainant. With respect to the charges under Art 64 (provoking hatred against or amongst sects), Art 

66 (publication of false news), Art 50 (undermining of the constitutional system), Art 51 (waging war against 

the State), and Art 21 (joint acts in execution of a criminal conspiracy) of the Criminal Code of 1991; until 

Jalila is provided with adequate defence to challenge any evidence brought against her and cross-examine 

witnesses,  the  charges  remain  arbitrary  and  merely  speculative.  Her  innocence  according  to  the  strict 

standards of istishab remains intact.

The act and intent of the crimes specified have not been sufficiently stated, alluding to the arbitrariness of the 

charges.

Right to adequate legal representation

Shari’ah law connects the right to self-defence with the interest of society: it is in the interest of society not to 

convict  innocent  people  and  to  ensure  that  the  guilty  will  not  escape  punishment.5 The  Qur’an  itself 

establishes that even in the hereafter, 'God will give to sinners the opportunity to bring their defences before 

being punished'.  The liberty of  an accused person may be restricted to facilitate investigation.  However 

Islamic law emphasizes upon the importance of  prompt  and efficient  investigation if  a fair  trial  were  to 

proceed. Detention should be limited in time and used only in cases of necessity. Islamic scholars have in 

fact stressed that delayed evidence in criminal trials amount to doubtful evidence.

“While the Victim’s lawyers are able to see their client, they have been denied access to her case file, which  

has prevented them from adequately preparing the Victim’s defense.  In  combination with the continued  

detention and the seriousness of the charges against her, this leaves the Victim in a state of anxiety and  

anguish as to her future” (REDRESS). 

2 Taha J al-Alwani 'Judiciary & Rights of the Accused”, p. 268

3 Bassiouni, C 'Crimes and the Criminal Process'[1997] (12) 3 Arab Law Quarterly 275 

4    Kamali, M.H. Principles of Islamic Jurisprudence, 1991, Cambridge Islamic Text Society, p. 297.

5    Awad A., 1982, p. 96.



These principles clarify how the trial against Jalila appears as absolutely in contrast with traditional Islamic 

jurisprudence: Jalila was arbitrarily kept in detention for 9 months before any court would formally present 

evidence against her. 

Freedom of expression in Islam

Under Islamic law, freedom of speech finds wide support in several sources of the Qu’ran. For example, 

Quran  55:1-4  states:  “God  […]  created  Man  (and)  taught  him  eloquent  speech”)  and  in  fiqh,  Islamic 

jurisprudence. Although freedom of speech appears indissolubly linked with freedom of religion and its limits, 

it  should also be born in mind that  liberty  of  expression in  Islam encompasses the principle  of  hisbah 

(commanding the good and forbidding the evil) and freedom to criticise. In particular, freedom to criticise 

would be recognised in the Qur’an to the extent to which citizens are allowed to monitor the government 

activity by means of advice and constructive criticism, and even refusal to obey the government if it is guilty 

of violating the law.6 

In Jamila's case, “the victim’s arrest and detention form part of a larger pattern of a systematic and targeted 

campaign of harassment of human rights defenders working on South Kordofan and the Nuba Mountains.”  

(REDRESS)

The broader political context in the persecution of activists is critical in the assessment of the legality of the 

state's actions with respect to her detention.  The Quran reminds believers:  “Do not let your hatred of a  

people incite you to aggression” (Quran 5:3). This serves as an appeal to the state that differences in opinion 

and political criticism are not valid grounds for citing vague criminal provisions for punishment. 

The Qu’ran reads the concept of justice along with the idea of equality and fairness. Quran 4:58 affirms: “…

and when you judge between people judge with equity, certainly God counsels you excellently, and God 

hears and sees”

Hisbah and freedom to criticise prove the legality Jalila’s work within the Islamic framework, leading us to 

question and doubt the legitimacy of the government's actions toward human rights defender from an Islamic 

perspective. 
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