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The Questioning of Witnesses in Afghanistan. 

Earlier this month, Article 26 of Afghanistan’s draft criminal procedure code, dealing with 
the testimony of relatives as witnesses to a crime, was approved by Parliament and sent to the 
President for his signature.  

The provision titled “Prohibition of Questioning an Individual as a Witness” is currently 
reflected in a bill written in Dari, the official Persian used in Afghanistan. Translated into 
English, Article 26 of the draft stipulates that certain people cannot be questioned as 
witnesses and includes relatives of the accused. Apart from relatives, others covered by the 
prohibition are children, doctors and defence lawyers. Hence a plain reading of this provision 
implies that family members, among other defined groups, will be banned by law from giving 
testimony against accused persons.  

Contained in Chapter 5 of the code (‘Testimony’), Article 25 (the preceding article) explains 
that persons who have information about crimes can, and should be summoned as witnesses. 
The succeeding Article 27 allows witnesses not to answer questions that could lead to 
prosecution for themselves or their relatives. Yet, a stand-alone construction of Article 26 
appears to impose a blanket ban on relatives from testifying. It goes on to say that 
prosecutors, officials and the court are obliged to inform the listed categories of their right to 
silence. The chapter is marred in ambiguity. 

This draft bill has now been forwarded by the President to the Ministry of Justice for 
necessary amendment(s).  

The manifest prohibition under Article 26 raises a few legal issues: 

1. The scope and ambit of the term ‘relatives’ needs to be ascertained: (i) Who does it cover? 
How does it apply to persons related to both the victim and the accused? 

2. When a relative (or any other prohibited class of individual) actually does or attempts to 
give testimony against a related person: (i) Will this be merely a procedural infirmity, cured 
by striking off such testimony; or (ii) Will such a person be judicially restrained from 
providing evidence; or (iii) Will such evidence gathered during investigations be rendered 
inadmissible in Court? 

3. When the testimony is substantially material to the elements of the crime, can the Court 
still summon that witness or admit its evidence? And if not, how does this exception sit 
alongside Constitutional safeguards and guarantees within Shariah to facilitate justice?  



 

 

 

O you who have believed, be persistently standing firm in justice, witnesses for Allah , 
even if it be against yourselves or parents and relatives. Whether one is rich or poor, 
Allah is more worthy of both. So follow not [personal] inclination, lest you not be 
just. And if you distort [your testimony] or refuse [to give it], then indeed Allah is 
ever, with what you do, Acquainted. 

In light of the above, Article 26 in its present form clearly violates Article 3 of the 
Constitution on the primacy of Shariah law and the foundation of Shariah (maqasid-al-
Shariah) on discovery and justice. 

Article 26 could also clash with certain provisions under Chapter Two (“Fundamental Rights 
and Duties of Citizens”) of the Constitution. For example, Article Twenty Two reads: “Any 
kind of discrimination and distinction between citizens of Afghanistan shall be forbidden. 
The citizens of Afghanistan, man and woman, have equal rights and duties before the law.” 
Constitutional Article Twenty Four speaks of liberty as a natural right. The selective 
prohibition of certain categories from exercising a ‘right’ might be interpreted by a competent 
court as discriminatory, unequal and bad in law. 

Since certain persons cannot be questioned as witnesses, these individuals will effectively be 
stripped off the right to testify and put forth evidence in a criminal case. Especially in 
circumstances where the victim herself is restricted from presenting the facts of her 
complaint, or essential eyewitnesses are silenced on account of familial ties, Article 26 
becomes a serious violation of fundamental freedoms. The prohibition is an infringement of 
basic safeguards accorded to the citizens of a country within the protections of law and 
religion. 

4. What is forced questioning? When is the form, forum and nature of questioning forced, 
coerced or merely obtained reluctantly? Can there be extraordinary circumstances where 
relatives and/or family members have the freedom to testify against each other? 

5. Is the protective intent of the draft, i.e. to prevent family members from being compelled to 
testify, additionally governed by an objective test? For instance a testimony by a family 
member can be construed as forced when it would be injurious and hazardous to the 
individual if he/she testifies, but who is otherwise compelled to do so. But does reluctant 
testimony also fall within the ambit of “forced” questioning?  

Legislative intent 

At first impression, the draft appears to be regressive:  normative systems of criminal 
jurisprudence don’t usually deal with prohibitive questioning. On the contrary, witness 
protection programmes have evolved which encourage trial participation and ensure safety, or 
witnesses may be characterized as ‘hostile’ or ‘adverse’ if the positions they assume are 
unfavourable. In the absence of further information on the original text in Dari, one way to  



 

 

 

explore this law is to determine its legislative intent. What were the law-makers thinking 
when this section was drafted and passed? 

The Wolesi Jirga, the lower house of the Afghan parliament, passed a version of the law in 
May 2013 that included this language. In January 2014, the upper house of the Afghan 
parliament, the Meshrano Jirga, responded to the concerns of rights activists by revising the 
title of the article to read “Prohibition of Forced Questioning of a Witness” (emphasis 
added). That rewording aimed to ensure that the law would only prohibit family members 
from being compelled to be witnesses, while still permitting their voluntary testimony. 
However, a joint parliamentary commission convened thereafter to broker a mutually 
acceptable version of the law, and decided to use the original lower house wording. Thus 
testimony by family members was unequivocally barred. 

Article 26 of the new code started out as an effort to stop forced testimonies.  Article Thirty 
of the Constitution already invalidates statements obtained by means of compulsion. During 
further debates about the draft code in the Afghan Parliament, this hitherto precautionary 
article was transformed. It now bans the family members of an accused person from 
testifying against them. It also prohibits medical professionals from giving evidence in such 
cases. 

Ramifications  

What might be the ramifications of this draft? 

Since Article 26 doesn’t carve out domestic violence or gender-based offences from its ambit, 

it prevents all relatives from acting as witnesses in an environment where the bulk of crimes 

against women is committed by, or in the presence of, or to the knowledge of family 

members. This article entails that a victim may not issue statements against individuals in her 

family who raped her (although such a victim is not a ‘witness’). A woman who sees her 

daughter being beaten or sold cannot testify against the ‘related’ perpetrator. Members within 

the family, or living together in a household and witnessing a forced marriage, cannot be 

questioned during prosecution. In the absence of technology, resources or sophisticated 

evidence, how will proof of crimes ever be established – if constituents of the basic unit of 

Afghan society be prohibited from the trial process? 

Article 26 severely hampers the prosecution of domestic and sexual violence cases committed 
against women and girls. Afghanistan suffers from a relatively high incidence of child 
marriage, “honour” killings and the exchange of girls to resolve disputes between families. 
The revised code would make prosecution of such cases very difficult. 

If this were to happen, a shift will occur in the perceived efficacy of Afghan courts. 
Consequently, the legal dynamics might move from the formal justice system towards more  



 

 

 

traditional judicial mechanisms, thus eroding the incremental progress made in the past few 
years in respect of women’s rights in Afghanistan. 

The other concern is the possible growth of hearsay evidence. While relatives may not be 
questioned, other people (e.g. neighbours, friends, etc.) who had occasion to hear the 
narratives and reports in respect of a particular set of facts from family members might 
present such testimony in court vicariously. In terms of hierarchy relating to evidentiary 
importance, such hearsay accounts may be manifestly inferior.  

Conclusions 

Chapter 5 of the draft Criminal Procedure Code of Afghanistan is beset with controversy. 
While the common object of Articles 25 to 27 is to address legal issues and principles 
concerning testimony, they seem to contradict each other in fundamental ways. Will the 
Supreme Court provide guidance in respect of statutory interpretation of Afghan laws?  

In International Law, the ground rules laid down under Article 31 (“General rule of 
interpretation”) in the Vienna Convention of 1969 have achieved some consensus, albeit 
relating to treaties specifically.  “A treaty shall be interpreted in good faith,” it was agreed 
upon by member states, “in accordance with the ordinary meaning to be given to the terms of 
the treaty in their context and in the light of its object and purpose.”  

In this framework, reading Articles 25-27 of the draft code in their proper context, the ‘object 
and purpose’ of these provisions should be to give relatives of the accused the right to refuse 
testimony, as opposed to prohibiting them from doing so. Nevertheless, Article 26 should be 
appropriately amended to remove all ambiguity. 

If uncertainties remain, judicial practice and religious interpretation will drive these 
procedures. A lot might depend on good lawyering and the objective voice of judgement. For 
now, we can only wait and watch how the Ministry of Justice amends the text of the draft 
legislation. 
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